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In the Ganges-Brahmaputra-Meghna (GBM] river basins of Bangladesh, Bhutan,
China, India and Nepal and the Salween river basin of China, Myanmar and
Thailand, millions of people depend on rivers to provide the water that is
essential to produce food, ensure their health, secure a livelihood and enjoy
cultural practices. The COVID-19 pandemic has highlighted the critical
importance of the human rights to sufficient, safe, acceptable, physically
accessible and affordable water in preventing people from contracting and
spreading disease. Yet unregulated and unsustainable business activity is
having serious negative impacts on the health of the GBM and Salween rivers
and river basins, and on the lives of the people who depend on them. Bridging
the gaps between business and human rights, and water governance practice
offers the potential to find some solutions. This, and governments and
businesses better meeting their human rights obligations, will have positive
outcomes for the environment, and people and their right to water.
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This Briefing Note has been has been prepared by Oxfam’s
Transboundary Rivers of South Asia (TROSA) programme. TROSA is a
regional water governance programme implemented by Oxfam and
partners in Bangladesh, India, Myanmar and Nepal. Adopting a human
rights-based approach to governance of shared waters in
transboundary basins, the programme supports communities’
participation and women leadership in water governance, and engage
in dialogue, build evidence base and contribute to policy reform and
formulation in order to secure their rights to water, and to a secure
and resilient livelihood. TROSA works with civil society organisations
(CS0s), governments and the private sector, including through multi-
stakeholder partnerships and dialogues. One of the key programme
objectives is to engage with businesses and private sectors to ensure
business practices and investments respect peoples’ rights, and
embrace responsible and inclusive business practices.
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The rivers of the Ganges-Brahmaputra-Meghna (GBM) and Salween basins face
numerous threats. Unregulated infrastructure developments, unplanned land use
practices, climate change, agricultural run-off, poor household waste management
practices and increased urbanisation are all serious threats. Conflict and limited
cooperation amongst river stakeholders also work to leave poor and marginalised
riverine communities vulnerable. Women are often disproportionally impacted when the
health of rivers and river basins is undermined because of their significant contribution
to agriculture and significant role managing household water consumption and food
sources.

Business activity can also create additional threats. Private sector activity -
undertaken by SMEs and large multinational enterprises - is essential and provides
many of the goods and services consumed in the region, and provides employment for
millions of people. Yet private sector activity can also undermine peoples” human rights.
South Asia remains home to the largest number of working children in the world; supply
chains of apparel, agribusiness, electronics, and others expose workers to unsafe
working conditions and labour rights abuses, and gender discrimination and gender-
based violence; and human rights defenders continue to face attacks, reprisals and
criminalisation including for opposing extraction of natural resources without
meaningful consultations with affected communities.’ Private sector activity can also
impact on peoples’ right to water by diverting, degrading, depleting and polluting rivers
and other water sources, or restricting community access to rivers.

Large infrastructure projects, such as hydropower dams, can cause major changes to
river flow regimes, destroy fisheries, reduce sediment transport downstream, cause loss
of productive land and force the relocation of entire communities. The Salween river
which runs through China, Myanmar and Thailand is currently free flowing and as such
development of hydropower dams on the Salween river is particularly contentious.
Activities such as sand mining, which is prevalent across many parts of the GBM river
basin, can also alter river flow regimes, and exacerbate erosion, lower groundwater
levels and impact on water quality. Sand mining is often informal or illegal, and is
sometimes enabled by violence and corruption. Poor waste management practices by a
range of industries - including sugar mills, pulp and paper production, tanneries and
textiles - is also a significant source of pollution in the GBM river basin. The disposal of
toxic wastes has significantly disrupted peoples’ livelihoods by contributing to a decline
in fish populations or causing crop damage and the death of cattle where wastes enter
fields.



International human rights standards

The right to clean water is a fundamental human rights" and one that is clearly
established in international human rights law. Water is essential for the full enjoyment
of life, and is essential to the enjoyment of all human rights." Water is necessary to
produce food, ensure environmental hygiene (an aspect of the right to health), secure a
livelihood and, for many people, to enjoy cultural practices.” The human rights to water
entitles everyone to sufficient, safe, acceptable, physically accessible and affordable
water for personal and domestic uses.’ Realising the human rights to water and
sanitation is critical to preventing the contraction and spread of life-threatening
diseases such as COVID-19. People with limited access to water and safe sanitation
services are at a much higher risk of COVID-19 infection.” Frequent hand washing with
soap and water, necessary to prevent the spread of COVID-189, is not possible without
access to sufficient, safe, acceptable, physically accessible and affordable water.

The right to water should be enjoyed without discrimination, and enjoyed equally
between women and men." The right of women to water (along with other things
important to enjoy adequate living conditions] is specifically recognised in the
Convention on the Elimination of All Forms of Discrimination against Women.""

The enjoyment of human rights is closely linked to the environment in which people live.
For river dependent communities, the environmental health of those rivers and the
forests, floodplains and other areas in their watersheds are critically important for the
realisation of a range of rights. The UN Special Rapporteur on Human Rights and the
Environment has made clear that a safe, clean, healthy and sustainable environment is
necessary for the full enjoyment of human rights.” Further, the exercise of human rights,
such as freedom of expression and association and rights to information, helps to
protect the environment.”

The right of Indigenous Peoples to the conservation and protection of the environment is
specifically promoted in the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP). The UNDRIP also promotes the rights of Indigenous Peaples to
participate in decision-making in matters which affects their rights; to determine and
develop priorities and strategies for the development of their lands and other resources;
and to give their free, prior and informed consent for the development of projects that
affect their lands and resources, including their water resources. These rights exist in
addition to the right to water that all people enjoy.

National and regional framework

Courts in both Bangladesh and India have interpreted each country’s constitution to
encompass or imply the protection and preservation of a healthy environment or the
right to a healthy environment.* The Nepalese constitution explicitly promotes the
rights of citizens to live in a clean and healthy environment, and to obtain compensation
for inquiry caused by environmental pollution or degradation. No such rights-based
provisions (or court interpretations) exist in Myanmar’s constitution (although the
constitution includes a more general duty of the state to protect and conserve the
natural environment).*" However, the Association of Southeast Asian Nations (ASEAN)
Human Rights Declaration, which Myanmar and neighboring Thailand have affirmed,
promotes the right to safe drinking water and sanitation, and to a safe, clean and
sustainable environment.*"


https://asean.org/

The South Asia Association for Regional Cooperation (SAARC) does not have its own
equivalent to ASEAN’s Human Rights Declaration. Nor does it have an equivalent to the
ASEAN Intergovernmental Commission on Human Rights, whose work occasionally
considers issues of business and human rights,™ and human rights and the
environment. Sub-regional initiatives such as the South Asia Subregional Economic
Cooperation [SASEC) and Bay of Bengal Initiative for Multi-Sectoral Technical and
Economic Cooperation (BIMSTEC) whose work includes a focus on issues such as inland
water transport and fisheries, do not have mechanisms on human rights either. This is
something that should be rectified.

Duties and responsibilities of governments and businesses

Governments and businesses have the potential through their actions and inactions,
and both positively and negatively, to impact on human rights including people’s right to
water. Yet they have different obligations with respect to human rights. The different
obligations of governments and business are best articulated in the UN Guiding
Principles on Business and Human Rights (UNGPs).

The UNGPs are based on three complementary pillars.*" These are:
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The state duty to protect human rights sits alongside obligations to not undermine or
interfere with the enjoyment of human rights including the right to water, and to fulfill
human rights including to water. The duty to protect requires governments to take
action to prevent, investigate, punish and redress any human rights abuse by third
parties, including business, through policy, legislation and adjudication.*" This may
require that governments adopt legislation to stop businesses from denying equal
access to water, or from polluting water resources. Importantly, the state duty to
protect has extraterritorial obligations. This requires governments to take steps
necessary to prevent human rights violations abroad by corporations domiciled in their
territory or jurisdiction.”

Unlike governments, businesses are not obligated to ensure that people have access to
water. Instead the corporate responsibility to respect human rights requires that
business do not cause or contribute to human rights abuse™ or, in other words, not
infringe on peoples’ rights including to water. The corporate responsibility to respect
human rights is exercised, in part, through corporate due diligence processes. This
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means businesses should assess the potential and actual negative human rights
impacts of their own activities.™" Once identified negative human rights impacts should
be prevented, mitigated or otherwise addressed. The corporate responsibility to respect
human rights exists regardless of governments” ability or willingness to meet their own
human rights obligations, and exists wherever businesses operate,™" applies to
businesses of all sizes, ™" and applies to project investors and financiers.™

Examples of sustainability of business practices which use water resources are
presented in this Box.

There are of course numerous examples of governments, the private sector and
other stakeholders coming together to address the negative impacts of private
sector activity on water resources and communities’ rights to these water
resources. Two initiatives in the textiles sector, which is a significant user of water
and source of water pollution, are the Partnership for Cleaner Textiles [PaCT] in
Bangladesh, and the Swedish Textile Water Initiative ([STWI) which has projects in
both Bangladesh and India. Among other things these projects have worked with
factory owners to reduce water consumption in their dying processes (through
improved water metering and reuse of process wastewaters), and to reduce the
volume of wastewater requiring treatment.®”

The huge number of textile factories operating across Bangladesh and India,
complex supply chains, and poor monitoring and enforcement of relevant laws
presents significant challenges. Yet replicating efforts such as those mentioned
above to scale up outreach to a greater numbers of factories, at all levels of the
textile supply chain, is necessary to improve business practice in this sector and to
improve business respect for human rights.

Finally, the UNGPs emphasises the critical importance of victims of business
related human rights abuse to be able to access some form of remedy.”"
Remedy may take the form of an apology, compensation or guarantees to
prevent any future harm. Both governments and business have obligations to
provide mechanisms through which grievances can be raised and remedies
sought. Examples include the courts and National Human Rights Institutions
(NHRIs], and mechanisms developed by business, which if designed to be fair,
accessible and human-rights compatible can be highly effective.

The UNGPs are one important framework to address the many issues of business
impacts on peoples’ right to water, along with other fundamental rights. It is not
the only framework though. The Convention on the protection and use of
transboundary watercourses and international lakes (1992) and the Convention
of the law of the non-navigational uses of international watercourses (1997) are
also relevant, especially given the transboundary nature of the GBM and Salween
rivers. The 1992 convention focuses on preventing and controlling pollution
likely to have a transboundary impact, ensuring ecologically sound and equitable
water use, and encouraging bilateral and regional cooperation to implement
environmental impact assessments relating to transboundary waters. ™"

The 1897 convention includes obligations related to pollution, notification in
emergency situations, and obligations to not cause significant harm.”* Even in
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the absence of governments signing these treaties, they provide a useful
framework on which regional cooperation among governments, and the private

sector, can be built.

Gender, business and human rights

The UN Working Group on Business and Human Rights has highlighted the
differentiated and disproportionate impact of business activities on women and
girls, and the additional barriers they experience in seeking effective remedies.
The Working Group has developed guidance for governments and business on
how they can work to eliminate discrimination against women and achieve
substantive gender equality in the context of meeting their human rights

XXX

obligations as described in the UNGPs.

Ways governments and businesses can do this include:

|

Taking appropriate steps to ensure that all
business enterprises respect women'’s
human rights, including to prevent all forms
of discrimination, harassment and violence
against women

Ensuring the participation of women and
women’s organisations in developing legal
and policy measures to implement the
UNGPS, including through the development
of National Action Plans on Business and
Human Rights (NAPs)

|

Integrating a gender perspective in
mandatory human rights due diligence laws
and integrating a gender perspective in
carrying out all steps of human rights due
diligence processes

(@a]

Working to overcome practical barriers,
patriarchal norms or threats of violence that
might discourage potentially affected
women from participating in impact
assessment processes

Ensuring that state-based judicial and non-
judicial mechanisms are responsive to
additional barriers faced by women in
seeking effective remedies for business-
related human rights abuses



Arange of complementary approaches can address some of the threats from
private sector activity on the transboundary rivers of the GBM and Salween river
basins, and to peoples’ right to water. Some of these approaches might usefully
bridge the gap between business and human rights, and water governance
practice by, for example ensuring that human rights focussed NAPs prioritise
water and environmental issues, and that a human rights lens is applied to
environmental assessment and water governance tools (such as Strategic
Environmental Assessment (SEA). This, and governments and businesses better
meeting their human rights obligations, will have positive outcomes for the
environment and people of the GBM and Salween river basins, and on peoples’
right to water.

Meeting human rights obligations

1. Governments and businesses have different human rights obligations
including with regards to the right to water. Oxfam encourages states and
business to meet their human rights obligations consistent with the UNGPs,
and to be guided by the UN Working Group on Business and Human Rights’
gender guidance.

2. Oxfam also encourages businesses operating in GBM and Salween river basin
countries to embrace responsible and inclusive business practices. This
means business should engage with affected communities, be open to
understanding community information on potential business impacts,
engage in prior consultation and share information with communities
(consistent with free, prior and informed consent), and ensure there are
opportunities for communities to benefit from business activity.

3. Oxfam encourages GBM and Salween river basin governments to strengthen
access to remedy for victims of business related human rights abuse
including to support the independence, capacity and effectiveness of NHRIs.
Oxfam also encourages governments to develop an extraterritorial mandate
for their NHRIs.

4. Oxfam encourages governments and businesses in the GBM and Salween river
basins to respect community determined priorities and strategies for the
development and use of their natural resources. Oxfam also encourages
governments and businesses to respect Indigenous People’s rights to self-
determination, and other rights promoted in the UNDRIP.

5. Oxfam encourages GBM and Salween river basin governments to provide a
safe and enabling environment for human rights defenders and CSOs working
on water issues, and encourages businesses to prevent and address attacks
against human rights defenders linked to their activities.

6. Oxfam encourage all stakeholders in the GBM and Salween river basins to
work together to improve water governance and the sustainability of
business activities that directly affect the health of rivers, and to ensure that
human rights issues are given sufficient attention in collaborative work and multi-
stakeholder initiatives.



Bridging the gap between the right to water, water governance and business and
human rights

7.
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Oxfam encourages all governments in the GBM and Salween river basins to
develop a NAP and for these plans to give attention to the right to water (and
related environmental protection issues). Oxfam also encourages
governments to ensure NAP development processes are inclusive and involve
the meaningful participation of civil society and affected communities
including women and indigenous peoples.

Oxfam encourages all stakeholders to commit to bringing a human rights lens
to environmental assessment and water governance tools, such as SEA,
integrated resource planning and river basin planning.

Corruption has the potential to undermine the realisation of human rights,
including in the context of business activity. Oxfam encourages all
stakeholders in GBM and Salween river basin countries to consider the
outcome of the UN Working Group on Business and Human Rights’ study on
the connection between business, human rights and corruption and to
respond accordingly.

. Oxfam encourages greater regional cooperation on water governance issues

aimed at improving environmental and human rights outcomes, including in

relation to business activity. Further, governments should ensure that sub-

regional initiatives such as SASEC and BIMSTEC have a more explicit focus on
protecting and respecting human rights.
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This briefing note is written by Christina Hill (Independent Consultant] for the
Transboundary Rivers of South Asia (TROSA) program and builds on the report
Water, business and human rights in South Asia written by the author.

For further information on the issues raised in this paper please email
info.trosafdoxfam.org

This publication is copyright but the text may be used free of charge for the
purposes of advocacy, campaigning, education, and research, provided that the
source is acknowledged in full.

The copyright holder requests that all such use be registered with them for
impact assessment purposes. For copying in any other circumstances, or for re-
use in other publications, or for translation or adaptation, permission must be
secured.

OXFAM

Oxfamis an international confederation of 20 organizations networked together
in more than 90 countries, as part of a global movement for change, to build a
future free from the injustice of poverty. Please write to any of the agencies for
further information, or visit www.oxfam.org

With support from Oxfam and TROSA support the Water Action Decade
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